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1 IN THE UNITED STATES DISTRICT COURT 
2 FOR THE EASTERN DISTRICT OF VIRGINIA 
3 Alexandria' Division 
4 ----------------------------x 
ROSETTA STONE LTD., 
5 
6 
v. 
7 
GOOGLE, INC., 
8 
Plaintiff, 
civil Action No.: 1:09CV736 
GBL/JFA 
Defendant. 
9 ------------------------- ---x 
1 0 
11 The 30(b) (6) deposition of ROSETTA STONE 
1 2 by VAN LEIGH was held on Monday, February 22, 
13 2010, commencing at 9:10 a.m : at the Offices of 
14 Skadden, Arps, Slate, Meagher & Flom, LLP, 1440 
1 5 New York Avenue, Washington, D.C., before Amy E . 
16 Sikora, RPR, CRR, CSR-NY, CLR, Notary Public for 
17 the District of Columbia. 
:'8 
20 
21 
22 RE PORTED BY: Amy E. Sikora, RPR, CRR, CSR-NY, CLR 
2:: 
2-
2: Job No : 242160 
V critex1 Corpordte Services 
Ps"oe I 
973-41 0-4Q40 
5828 
, : 
!---
.. ,:: 
~ -l· __ 
i-:, 
" i · 
, . 
'" 
\:-. 
1 are other trademarks? 
2 Q. Yeah . Rosetta Stone trademarked 
3 term? 
4 A. Okay. Unfortunately, because Google 
5 has been accepting money from companies to bid on 
6 our trademarks and use our trademark within ad 
7 texc, I am forced to b i d to position one within 
8 Google search so that customers that are looking 
9 
10 
11 
12 
13 
for us have a better chance of finding the 
authentic Rosetta Stone site instead of a pirate 
site where they're going to end up getting duped. 
Q. Now, when you say you're forced to 
bid as a result of certain policies by Google, is 
14 it your testimony you would not bid on the 
15 
16 
17 
18 
19 
Rosetta Stone trademarked term but for those 
policies? 
A. I would if this policy was not in 
place, I would optimize my paid search spend 
based on what happened without this policy. So, 
20 in effect, some keywords we might choose to bid 
21 
22 
and show up first, and some keywords we might 
not. It would depend on each individual keyword 
23 as to whether or not it was important to -- to --
24 whether the return on investment from bidding on 
25 that was -- was good. 
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1 increased usage, and so customers are coming in 
2 to find out about -- more about Rosetta Stone 
3 products. 
4 Q. So the trend that you've observed 
5 with respect to using the Internet to research 
6 Rosetta Stone is that it's increased in 
7 frequency? 
8 
9 
A . . 
Q. 
To find Rosetta Stone, yes. 
And have you observed any trend with 
10 regard to the frequency with which users use the 
11 Internet to purchase Rosetta Stone products? 
12 
13 
A. 
Q. 
Increase in the frequency . 
Let me ask a different question. 
14 Have you observed any trend with respect to how 
15 consumers use the Internet to find a outlet from 
1 6 which to purchase a Rosetta Stone product? 
17 A. We have seen an increase in the 
18 number of searches for branded Rosetta Stone, 
19 which indication that Rosetta Stone offline 
20 marketing and TV marketing is driving people. 
21 Offline meaning print, marketing in magazines and 
22 on the back of Sky Mall, et cetera, in kiosks, 
23 and in retail locations, customers are coming on 
2~ l ooking specifically for the Rosetta Stone 
25 l anguage software, and we1ve seen an increase in 
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1 that. 
2 And we've also seen an increase in 
3 the 'number of complaints that we have gotten from 
4 customers ending up getting duped on --
5 particularly on Goog1e paid search where they're 
6 typing in Rosetta Stone because another ad is out 
7 there saying, Rosetta Stone for $148, buy 
8 Rosetta Stone here. We've had an increase in the 
9 number of people letting us know, calling in to 
10 our call center, coming to our kiosk, tell i ng us, 
11 
12 
I wanted to go to Rosetta Stone, I ended up on 
the wrong site, I thought it was the same site, 
13 and I purchased and I got duped. 
14 Q. And do you know whether any of those 
15 customers, in searching for Rosetta Stone, they 
16 
17 
18 
19 
20 
21 
selected a site that had bid on the keyword 
Rosetta Stone? 
A. Yes. 
Q. How do you know? 
A. We have cust - - v'e have customers, 
there are six customers, I think, that we have 
22 the names of that we can give. Six customers we 
23 can give. 
2 4 Q. Six customers. Tell me about those 
25 customers. What form of complaint have they 
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1 lodged? 
2 A. In general, the story is this, okay: 
3 The customer goes out, they are looking for 
4 Rosetta Stone software. They type in 
5 "Rosetta Stone," because they ~lant to buy 
6 Rosetta Stone software from us, from 
7 Rosetta Stone. They see an ad that says, 
8 Rosetta Stone for $148. Excuse me. They click 
9 on that particular link because the trade dress 
10 is the exact same. The box images are the same. 
11 The retail price that they have is the retail 
12 price on Rosetta Stone with a slash through down 
13 to a very , very low sales price. They buy, 
14 thinking theY're getting Rosetta Stone, and the 
15 minute they open their box they know theY've been 
16 duped. 
17 Q. So these are six customers, six 
1 8 customers that you can identify? 
19 
20 
21 
A. 
kiosks. 
center . 
I can give' you lots of stories from 
I can give you lots of stories from call 
I know that there are six particular 
22 customers that are going to be named that are 
23 willing to -- to explain what happened to them 
24 and how Google duped them by allowing a pirate 
25 Rosetta Stone site to be out there. And --- and 
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I with Rosetta stone in the ad text, that 
2 Rosetta Stone had multiple times asked to be 
3 taken down and every day it came back up. And 
4 customers felt the pain because of that, because 
5 they got CD'S that didn't work. And then this 
6 was during -- you know, during the holiday season 
7 and everything else, then they can't actually buy 
8 the Rosetta Stone software that they want to buy 
9 because they ' ve just invested in a blank CD. 
10 Q. Tell me, with respect to these six 
11 customers, is it your testimony that they all 
12 purchased I"hat we call pirated software; is that 
13 .1hat happened .lith those six customers? 
14 A. I have no t -- I do not know the 
15 answer to that question. You would have to ask 
16 them. 
17 Q. Okay. With respect to these six 
18 customers, so it may be that they received either 
19 
20 
21 
soft.,are that 
Q. 
MR. OBLAK: Well, lvithdrawn . 
Do you know one way or another 
22 whether any of those six customers received 
23 software that provided language learning 
24 services? 
25 A. I know that these customers did not 
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1 was going to be deposed. I have had discussions 
2 with Nicole Tabatabai. I've had discussions 
3 with -- with internal counsel and with external 
4 counsel. I've had discussions with Brandt 
5 Rousseaux. I've had discussions with Eric 
6 Duehring. Obviously, while Chris Klipple was 
7 still employed, I had numerous discussions with 
B him. I've had discussions with Jason Calhoun. 
9 
1 0 
11 
1 2 
Q. Did you assist in preparing an 
interrogatory response relatirig" to consumer 
confusion? Do you know -- take a step back. 
Do you know what an interrogatory 
13 is? 
14 A. A question. 
15 Q. Okay. Do you know what it is in the 
16 context of a lawsuit? 
17 A. No, I don't. 
18 Q. Did you review -- two questions. 
1 9 Did you review any documents 
2 0 relating to consumer confusion to prepare for 
21 
22 
23 
your testimony today? 
A. 
Q. 
A . 
Yes. 
And do you recall you what reviewed? 
I reviewed documents that had 
2~ stories that had come into the call center and --
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3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
1 9 
20 
21 
22 
·23 
24 
25 
by customers who had been duped and -- and 
thought they were buying from Rosetta Stone. 
I've reviewed documents that had 
stories from the kiosk where customers were 
trying to bring the product back to the kiosk 
thinking that they had bought Rosetta Stone. I 
reviewed a lot of documents. I can go on and on 
and on. 
Q. Sure. 
A. I reviewed the lot. of documentation. 
Q. Sure .. Were you involved. in 
collecting -- collecting documents in your view 
related to consumer confusion for production as 
part of this litigation? 
A. Yes, I was. 
Q. Okay. Arid are those the type of 
documents that you you were just describing? 
A. Yes 
Q. Was anybody else involved in 
collecting those types of documents? 
A. Absolutely. There -- there were 
people throughout the office involved in 
collecting documents . If I'm understanding 
your -- your question. 
Q. Sure. But collecting specifically 
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1 with respect to consumer confusion? 
2 A. There were - - there \~ere o ther 
3 documents, particularly from previous employees 
4 that had documents on their hard drives. 
5 Q. Just so we're maybe talking about 
6 the same thing, why don't you tell me what your 
7 understanding of consumer confusion is in the 
8 context of this interrog -- or this topic. 
9 A. Well, there are really multiple 
10 forms of consumer confusion that are being caused 
11 here . So when a customer types in 
12 "rosetta stone" within Google, they are intending 
13 to come to the Rosetta Stone website. They've 
14 gone -- they've either seen an advertisement 
15 somewhere on TV or heard it on the radio or seen 
16 it in a magazine or seen a kiosk, but they're 
17 looking for Rosetta Stone. They're not looking 
18 for something e lse. They're looking for our 
19 particular product. 
20 Q. They could be looking for the 
21 "rosetta stone" -- the "rosetta s t one"; correct? 
22 A . Right. And that's an interesting 
23 point. They could be . But we have data that 
24 shows when they are, and it's typically school 
25 children , right, students that are l ooking for 
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1 going off the record. The time is 12:10. 
2 
3 
(Recess taken.) 
THE VIDEOGRAPHER: We're back on the 
4 record. The time is 12:12. 
5 BY MR . OBLAK: 
6 Q. So one form of confusion that you 
7 were describing was when you started to 
8 describe how a customer would be using the 
9 "rosetta stone" term to try and find 
10 Rosetta Stone? 
11 
12 
A. 
Q. 
Yes. 
Could you. elaborate? Do you mean 
13 the website, the software? What do you mean when 
14 you're thinking about that kind of potential 
15 
16 
17 
18 
19 
confusion? 
A. Right. So what happens is, the 
customer types in "rosetta stone," because 
theY've actually seen something -- they've seen a 
TV ad or they've heard a radio ad or they've seen 
20 it in print and they want to come find 
21 Rosetta Stone software. So they type in 
22 "rosetta stone." 
23 And what they find is they get to 
24 Google and they see all these paid search 
25 listings. Rosetta Stone is i n number one 
V critext Corporate Services 
Page 140 
800·561·8658 913·410-4040 
5837 
• 
• 
1 position, but then they see these other listings 
2 that are in third position, and fourth position, 
3 and 'using "rosetta stone" in their ad text. 
4 And they click there and then they 
5 see a site that looks just like Rosetta Stone. 
6 You know, it's got the same trade dress. It's 
7 got similar type of box images. It's got the ' 
8 right retail price that ' s slashed t h rough to thi s 
9 
10 
11 
really low pri ce. 
on Rosetta Stone . 
that's one portion. 
And they think, o h, I'm --
And -- and they buy . So 
I mean, there's also --
I'm 
12 Q . Could ,qe refer to t ha t as a pirated? 
13 Wha t 's the best way to refer to it? 
14 
15 
16 
A. 
Q. 
A. 
That can be pirated. 
Okay. 
Then there's also competitors, where 
17 if a customer goes -- they type i n 
18 "rosetta stone " and they see an ad f o r, we'll 
19 say, Berlitz. And s o t heY're out there and they 
20 say, what's Berlit z . I've seen Rosetta Stone, 
21 t he ad . Is Berlitz a part of Rosetta Stone? 
22 What is i t ? And s o they click on Berlitz, and 
23 they go t o that competitor's site and they're 
24 c onfu sed by that. 
25 Q. Okay. 
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1 Q. Do you think theY're customers who 
2 are looking for Rosetta Stone software, but 
3 really don't care whether or not they go to the 
4 Rosetta stone site or a site of an affiliate or a 
5 reseller? 
6 A. So that's - - I think that the 
7 customers want to go to from what I've heard, 
8 I think they want to go to the Rosetta Stone 
9 website. 
10 Where have you heard that? 
11 A. Stories. Every story that comes in 
12 is is one that the customer did not intend to 
13 have happen to t hem what happened, because Google 
14 was allowing it. 
15 
16 
17 
1 8 
19 
20 
Q. Well, the cus·tomer may not have 
intended to buy fake software, but do you have 
any reason to believe that the customers always 
intend to go to the Rosetta Stone ,~ebsite to buy 
Rosetta Stone software? 
A. well, we get complaints because they 
21 did not know, right. So they - - they end up 
22 buying from, let's say, Amazon, and Amazon does 
23 not offer a six-month guarantee. And t hey went 
24 to -- they went to actually buy Rosetta Stone 
25 software from us. They ended up buying it from 
Verit.ext Corporate Services 
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1 Amazon and thinking that because Amazon has so 
2 many affiliates that we are actually an Amazon 
3 afffliate, and then they don't get the six-month 
4 guarantee and they're upset. 
5 Q. In the example you've provided, do 
6 the customers know there's a six-month guarantee? 
7 A. Yes, they do. It's allover the 
8 Rosetta Stone website. 
9 Q. Were they looking for it, when they 
10 searched for Rosetta Stone software, were they 
11 looking for a six-month guarantee? 
12 A. I can't speak to what's actually in 
13 the mind of each consumer when they search 
14 "rosetta stone," except that they want to find 
15 Rosetta Stone software. 
16 Q. Right. So you have no idea whether 
17 or not in searching "rosetta stone" and in 
18 looking for Rosetta Stone software they want to 
19 buy it directly from the company or from Amazon 
20 or from Barnes & Noble or from some other 
21 affiliate or reseller that sells the software; 
22 correct? 
23 
24 
A. We have stories - - so each 
individual that comes in, I can ' t speak to, 
25 right . We have stories of customers t~ho didn't 
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1 intend to buy from another entity besides 
2 Rosetta Stone. 
3 Q. You have customers who said they 
4 specifically wanted to buy from the company's 
5 website and instead they bought somewhere else? 
6 A. They specifically wanted to buy from 
7 Rosetta stone so that they could get all of the 
8 guarantees and assurances that they get from 
9 Rosetta Stone . 
10 Q . And instead they ended up buying 
11 
12 
13 
somewhere else? 
A. 
Q. 
14 customers? 
15 A. 
16 Q. 
They ended up buying somewhere else. 
But you can't identify any of those 
Not as this point in time. 
Is there any point in time where you 
17 could identify those cus tomers? 
18 A. 
19 Q . 
20 already? 
21 A. 
22 still here. 
23 Q. 
I can certainly go back and ask. 
Have you gone back and asked 
From here? Obviously not . I 'm 
I don't mean today. I meant prior 
24 to today, have you ever asked, can we identify 
25 specific customers that told us they wanted to 
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MR. ETTINGER : Asked and answered. 
I can go back and -- and get this 
- don't have it here. 
You can go back and get this. You 
=a~ go back and get specific customers who as a 
~esult 
A. 
Q. 
I've got finish . 
I'm sorry. 
As a result of the type of consumer 
confusion you've described, ended up buying from 
an affiliate or a reseller when they intended to 
buy it from rosettastone.com? 
A. We get complaints all the time about 
this stuff happening. I can go back and query --
15 you know, the stories are all -- are voluminous. 
16 And 
17 Q. Suffice it to say, you're not aware 
18 of any specific customers that have been 
19 identified by name that you can provide us in 
20 those two categories? 
21 
22 
23 
today. 
A . 
Q. 
I cannot provide you with a name 
And with respect to competitors' 
24 category, I think ,.e got a little sidetracked on 
25 competitors, can you identify Eor me any specific 
Veritext Corporate Services 
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1 request through the site, the seme company. 
2 Q. Okay. And so it's not as though a 
3 certain c.lass of affiliates.9o through Commission 
4 Junction and the rest come directly? 
S · 
6 
A. 
Q. 
No. Not really. 
Are the affiliates grouped in any 
7 way that you track by industry, by size, by 
8 anything like that? 
9 A. Well, we only -- we heve 3S right 
10 now, so there's no real reason to distinguish 
11 them into -- into different classes. We 
12 basically classify all affiliates as affiliates 
13 at this time. 
14 Q. Was there a point in time where you 
15 had preferred affiliates? 
16 
17 
IB 
19 
20 
21 
22 
23 
A . Yes, the:-e was. 
Q. And do you currently? 
A. No, we don't. 
Q. Bow long - - during what you period 
of time did Rosetta Stone have preferred 
affil iates? 
A. It was prior to the changes in 200B. 
There were three preferred affiliates: IMWare, 
24 Coupon CeCtU8, and Dan ~choeffle:-. 
25 Q. Those three were the only ones? 
., 
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1 started in e i ther late 2004 or early 2005. 
2 Q. When you say "the program," you mean 
3 the ~ffiliate program generally? 
A. The affiliate program, yes . 
5 Q. Setting aside the exact date when 
6 preferred affiliates were created, do you know 
7 roughly for how long a period of time preferred 
8 affiliate was, that classification, existed? 
9 
10 
11 
12 
~-. 
Q. 
A . 
Q . 
Until September of 2008. 
How long before that? 
From the time they started. 
Right. A month, two months, six 
13 months, a year? 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
p' ... Longer than a year. 
Q . Okay. Two years? 
A. Possibly , yes. 
Q. Okay. Now, when Rosetta Stone 
refers to coupon sites , is that another way you 
might describe an · 3ffiliate, an entity that 
that is offering some discount? 
Q . 
A. 
MR. ETTINGER: Objection. Vague. 
Do you know what a coupon site is? 
I knmv what my definition of a 
24 coupon site is. 
25 Q. What's your definition of a coupon 
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1 their sale model is. 
2 Q. So there may have been -- you may 
3 have had consumers who are interested in 
4 purchasing Rosetta Stone that · might have gone to 
5 a Coupon Cactus or a similar coupon site in the 
5 hopes of finding it at a discount from what 
7 they'd have to pay if they bought it directly? 
8 
9 
A. 
Q. 
That's correct. 
And would they have -- coul d they 
10 have found those sites, if they searched for 
11 the -- using the Rosetta Stone trademark? 
12 A. vie - - as a premium aff ilia te , Vie did 
13 permit for our premium affiliates to utilize the 
14 trademark, yes. 
15 Q . And for, we 'l l call them, regular 
16 affiliates? 
17 A . We did not. 
18 Q . Okay. But you may have had 
19 c~stomers who Vlere looking for such sites by 
20 searching with the Rosetta Stone trademark; 
2 1 correct? Understanding some of it may not have 
22 been permitted to bid on them, that might be a 
23 use that customers would make of the trademark i n 
24 searching through Google? 
25 A. I think typically customers "lOuld 
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Pag<: 263 -
1 Q . Sure. It was a bad question. 
2 When you - - when you measure ROM 
3 let ' s do -it an easier "lay . 
4 What's the mos~ effective 
5 MR. OBLJ>..K: ~Ii thdra"m. 
6 Q . I n what advertising medium do you 
7 have the highest ROM? 
8 A . It depends. 
9 Q . Depends on what? 
10 A. There are lots of different factors 
11 that go in - - into p l ay .on that. 
12 Q . And what -- among ."hat mediums would 
13 you find the highest ROMs? 
14 A. e-mail is a very high return on 
15 media spend. 
16 Q. Let's exclude e-mail, because I 
17 think that's different than placing an 
18 advertisement. Maybe I'm looking at -- let's try 
19 and get the right definition. 
20 A . Okay. 
21 Q. If we look at advertising, so paid 
22 advertising in print, radio, television, through 
23 affiliates where an actual ad is appearihg? 
24 Yes. 
25 Q. What's the highest ROM? 
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1 A. Tracked or untracked? And here's 
2 why I ask, right . So -- with, let's say, TV, you 
3 may have a tracked ROM which is the people that 
4 we know because they type -- that Rosetta Stone 
5 knows specifically came to a URL that was 
6 advertised on that TV advertisement. 
7 So they came to that landing page, 
8 or they somehow indicated that they were coming 
9 from that TV advertisement. That's tracked. 
10 There is a untracked effect that occurs from 
11 from all advertising where you may hear it on the 
12 radio and -- and come to rosettastone.com, type 
13 it in, and we never know that you heard it on the 
radio. But in fact that is what drove the . 
15 demand. 
16 Q . Is what you're testifying that in 
17 some medi urns you don't know ",hether the respons e 
18 was linked to the form of advertisement? 
19 
20 
21 
22 
23 
24 
25 
A . No. That's not exactly·what I'm 
saying. What I'm saying is that there's a 
tracked portion of return on med:a and there is 
the nontracked halo effect, so to speak. 
Q. What falls within untracked? 
A. vlhat do you mean by "fa l l s"? 
Q. • Iell let me start over . 
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1 Is it your testimony that with 
2 respect to some of the advertising that 
3 Rosetta Stone undertakes 
4 A. Yes. 
S Q. -- it is unable to link back new 
6 customer business to the specific form of 
7 advertising? 
8 A. My testimony is that you -- that 
9 there there is an untracked effect, .-,,"ight. 
10 There" s a tracked and untracked. Certain 
11 customers come through , .they type in 
12 rcsettastone.com. They do not indicate vlhere 
13 they heard about rosettastone.com and we, because 
14 they don't enter a specific URL, we don't know, 
15 
16 
17 
18 
19 
20 
21 
22 
right. But t hen there's obvfously a tracked 
return on media that we can -- we can see. 
Q. So to the extent that Roset ta Stone' 
is able to track - -
A. Yes. 
Q. - - \'Ihat provides the highest ROlf< of 
the types identified a fevl minutes ago? 
A. You're limiting me to TV, radio, and 
23 print and paid search? 
24 Q. Yes. 
2S Is that right? 
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